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PRACTICAL ORGANIZATIONS NOT AMENABLE TO 
ANTI-CORPORATE LEGISLATION 





"EFFECTIVE SUBSTITUTES 
FOR INCORPORATION” 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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THE OPINIONS OF THOSE USING IT: 


An Ideal Text-Book. Lrarnep HAND, Judge U. S. District Court, Southern District of 
New York. 

Many text-books are admirable and accurate digests—Mr. Remington’s is one of them. 
C. M. Houcu, Judge U. S. District Court, New York City. 

A Model Work. Cuartres T. Greve, Referee in Bankruptcy, Cincinnati, Qhio. 

The Best Werk on Bankruptcy. Jno. H. Bairey, Cuero, Tex. 

The Most Accurate, Complete and Satisfactory of Them All. Avery T. Hanson; Mil- 
waukee, Wis. 

| have spoken to a number of referees, and so far as | can ascertain, all agree that this 
book is the best one on the subject. Junius Henry Conen, New York. 

A Text-Book, a Digest and an Encyclopedia of Bankruptcy Law. W. B. CarriNncToN, 
Waco, Texas. 

Valuable Work for Any Lawyer. L. M. Mercuant, Binghamton, N. Y. 

More Used Than All Other Text-Books on Bankruptcy. Gann, Peaks & TowNLEy, 


Chicago, Ill. 
| find Remington to be the most satisfactory in every way, and use it to the exclusion of 
all others. C. C. ConneELt, Referee in Bankruptcy, Lisbon, Ohio. 


The Most Complete and Authoritative Treatise Published on the Subject. Joun S. 
Hopactn, Referee in Bankruptcy, La Grande, Ore. 

Far the Most Valuable Work. Crook. Lorp & LAwnon, Beaumont, Tex. 

Invaluable to Every Bankruptcy Practitioner. Enwin G. ApAms, Referee in Bankruptcy, 
Newark, N. J. 

The Most Scholarly and Exhaustive Treatise on the Subject. HH. CHArRtEs RoceErs, 
Referee in Bankruptcy, St. Albans, Vt. 

Used in this District as an authority more than any other work. ALEXANDER McCune, 
Referee in Bankruptcy, Minneapolis, Minn. 


One of the standard works if not the foremost. James M. Otmsteap, Referee in 


Bankruptcy, Boston, Mass. 

After a comparison with other works upon various questions | am now relying solely 
upon Remington. L. H. Beam, Referee in Bankruptcy, Mansfield, Ohio. 

Use It More Frequently, and with More Satisfactory Results, Than All Others. 
W. G. Martruews, Referee in Bankruptcy, Charleston, W. Va. 

The best work published on the subject of bankruptcy. J. W. Cummins, Referee in 
Bankruptcy, Wheeling, W. Va. 

No publication on the subject is superior to it. FE. D. Cavin, Galveston, Tex. 

1 Consider This Work Indispensable. F.C. Mirter, Norfolk, Va. 
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THE LACK OF JUDICIAL COGNIZANCE BY 
INFERIOR FEDERAL COURTS IN AD- 
MINISTERING STATE LAW. 


In Mutual Loan Company y. Martel, 32 
Sup. Ct. 74, the federal Supreme Court re- 
afirms the view frequently expressed that, 
at least, in questions as to the rightful 
exercise of legislative power by states un- 
der the due process of law clause of the 
Constitution, that court should defer ‘“‘to 
the tribunals on the spot.” 216 U. S. 358. 
305. 

Logically extended, this principle should 
make state courts stand better as to ju- 
dicial cognizance as to the same class of 
questions than inferior federal courts. In- 
deed, the latter tribunals should no more 
be considered “on the spot” than is the 
federal Supreme Court. Such a court is not 
“on the spot” as to such questions, because 
‘its jurisdiction, and therefore, the outer 
boundaries of its judicial cognizance, are 
not on, but within, “the spot.” 

They, therefore, do not know, of their ju- 
dicial knowledge, the necessity whereby 
police power may override freedom of con- 
tract. 


That this freedom is subject to limitation 
or displacement by state policy, let the fol- 
lowing excerpt from the above-mentioned 
case, be deemed authoritatively to deter- 
mine: “There must, indeed, be a certain 
freedom of contract, and as there cannot 
be a precise verbal expression of the limita- 
tions of it, arguments against any particular 
limitation may have plausible strength, and 
yet many legal restrictions have been and 
must be put on such freedom in adapting 
human laws to human conduct and necessi- 
ties. A too precise reasoning should not 
be exercised and before this court may in- 
terfere there must be a clear case "al a 
of power.” 


This case further shows, 


This cas shows, we thith Ci 
almost any theory, whereby morals 


ats 





family relationship and good citizenship 
may, in the opinion of the state, be en- 
couraged and their opposites be checked 
is within the scope of its policy. 

Thus in this case its power extended to 
saying that assignments of future earnings 
for money loaned of less than $200 should 
be invalid against an employer, unless he 
accept such in writing, which shall be ac- 
companied by the written consent of the 
wife and then be recorded in a public office, 
and it was also deemed within the state’s 
power to apply this prohibition only to 
others than banks and a particular class 
of loan companies. 

The court said: “We cannot say, that 
the statute as a police regulation is arbi- 
trary and unreasonable, and not designed to 
accomplish a legitimate public purpose, We 
certainly cannot oppose to the legislation 
our notions of its necessity, and we have 
expressed ‘the propriety of deferring to. 
the tribunals on the spot.’ ” 


seems an apt word 
for theorizing, as distinguished from rea- 


The word “notions” 
soning guided by judicial cognizance. The 
former might reflect merely a mental bent 
or reflect a former environment, while the 
latter would be presumed to rise above 
either or both. 


3ut this may seem something of a digres- 
sion from our title. We meant to inquire 
whether inferior federal courts had any 
judicial cognizance in such questions. That 
they have a severely limited judicial cog- 
nizance must be admitted, unless they are 
superior in this regard to the federal Su- 
preme Court, which admits its inferiority 
to “tribunals on the spot.” 

We suggest first, that they are not fre- 
sumed “to have any such cognizance at all 
as to state law, because as to jurisdiction 
they are casual, fortuitous, accidental and 
for no reason pertaining to the subject- 
matter of controversy. ‘They are as foreign 
to this as courts of any other friendly pow- 
er lending its aid to secure impartiality in 

mere administration of justice. But 
ial cognizance hardly is supposed to 
mipgate with the mere arbitrary, or even 
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It is 
not wholly a legal fiction, but is based on 
the theory that judges of the tribunals of 
a state know what they ought to know of 
the circumstances surrounding the enact- 
ment of its laws. 

The federal Supreme Court gets hold of a 
question of this kind purely in a juris:ic- 
tional way, as arising out of subject-matter. 
And cognizance of national needs is pre- 
sured as, for example, the necessities of 
non-resident and alien and the subject of 
the state having uniformity of right with 
them. As subject-matter, however, is not 
the thing of moment in inferior federal 
courts, there is nothing for cognizance to 
accompany. 

Secondly, it is a sort of perversion of 
the theory of judicial cognizance, as to 
circumstances justifying legislative policy, 
being in a court which can have but a re- 
stricted judicial knowledge, In other words. 


conventional, vesting of jurisdiction, 


state tribunals are vested with judicial 
knowledge of conditions in every part of a 
state, and inferior federal courts in only 
a federal district in a state, even if they 
may be supposed to have that much. 

Lastly it is to be said, that, other than 
by merely intellectual processes, a judge 
of a federal court has no knowledge of 
what is the common law of a state. The 
common law has been recognized more fully 
in some states than in others, because their 
courts differed as to certain parts thereof 
being applicable to conditions therein or 
not. 

We take it as well-established that the 
common law in this country is, except as 
modified by legislation, as it was on July 
4, 1776, and not as at the time of the adop- 
tion of the federal constitution. The former 
time is the test and not the latter. 

But where there is no presumption of a 
knowledge of the common law, judicial 
cognizance is lacking in an important ele- 
ment to its presumptive sufficiency. In- 
deed, we might say, that a mere intellectual 
conclusion, however unassailable it might 
appear in logic, is insufficient, because it 
might not be what is the recognized com- 


mon law of a state. The latter, whether 





erroneous in principle or not, is a condition 
that may justify a legislative declaration of 
policy under the federal constitution. As 
we have said above, in effect, half knowl- 
edge ought not to carry any presumption 
of judicial cognizance, and, therefore, in- 
ferior federal courts ought not to be pre- 
sumed to know of any circumstances weigh- 
ing for or against the rightfulness of legis- 
lation under the due process of law clause. 
What we have said in regard to their 
knowledge of a state’s common law may 
also be said as to their knowledge of its 
general statute law. If the supreme court 
considers it “propriety” to defer to state 
tribunals, these courts should feel them- 
selves bound to follow state view on the 
constitutionality of state statutes. 








NOTES OF IMPORTANT DECISIONS 


BENEFIT INSURANCE—MEMBER BOUND 
BY BY-LAWS.—In 73 Cent. L. J. 351, there 
was discussed the application of the rule of 
construction in favor of assured in ordinary 
insurance to a certificate in fraternal insur- 
ance. We outlined the grounds of our dissent 
from the Missouri Supreme Court in the case 
there discussed, wherein it was said that the 
same rule applied to both kinds of insurance. 

It appears to us that the Virginia Supreme 
Court of Appeals, in a recent case, supports, 
in large part, our view. Bixler vy. Modern 
Woodmen of America, 72 S. E. 704. It hap 
pened that the same company was defendant 
in both cases, 

The Virginia court held, that, where a pay- 
ment to relieve from suspension was made by 
a member to an officer of a local camp under 
circumstances not permissible by the by-laws, 
and the principal officers were not aware ol 
the circumstances, reinstatement was not 
thereby effected. 

It was said: “Bixler being, as we have see, 
conclusively presumed to have knowledge of 
these provisions (forbidding acceptance of the 
payment), knew when he paid the arrearages 
in his then condition of health that he had n0 
right to make such payment, and that the clerk 
of the local camp had no right to accept it, 
and that such payment could not have the ef 
fect of reinstating him as a member of the 80 
ciety.” 
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The court also spoke of the principal offi- 


cers not knowing the circumstances and reten- 
tion of the money therefore not working an 
estoppel. We went further, however, and took 
the position, in effect, that these officers are 
just as circumscribed in authority as are sub- 
ordinate officers. The Virginia court had no 
occasion, however, to decide this point, as un- 
der the facts, this was unnecessary. Referring 
to another case from New Jersey in this issue, 
we think the distinction between ultra vires 
acts and those forbidden by law there treated 
might be enforced. A beneficial insurance 
company ought not to be bound by acts in ex- 
cess of power like a corporation for gain, be- 
cause they have no shareholders who reap the 
benefits of ratification, or at least not in the 
same way. They are organized for a quasi 
public purpose and their funds are in the na- 
ture of trust property that cannot ke divert- 
ed by the acts of officers. Especially is this 
reasoning, it seems to us, applicable to bene- 
ficial insurance, where the members them- 
selves place upon not one, but on all, of its 
officers limitations upon authority, of which 
the members are presumed conclusively to 
know. 





CORPORATIONS — DISTINCTION BE- 
TWEEN ULTRA VIRES ACTS, WHICH ARE 
EXFRESSLY FORBIDDEN AND THOSE IN 
EXCESS OF STATUTORY POWER.—The 
New Jersey Court of Errors and Appeals, 
speaking through Swayze, Judge, whose opin- 
ions are uniformly models of clearness and 
precision, shows, that a court will unravel an 
illegal transaction and establish the status quo 
as far as possible, where a corporation acts 
in opposition to an express prohibition of law, 
notwithstanding that acceptance of benefits 
would, as to acts merely ultra vires, in the 
proper sense of the term, demand that the 
transaction stand. Strickland v. National Salt 
Co., 81 Atl. 828. 

In this case the receivers of a corporation 
acting in the former way were held authoriz- 
ed to have set aside an arrangement whereby 
the corporation had come into control of an- 
other corporation, and thus avoid payment of 
what was agreed upon therefor. 

The court thus treats the distinction we re- 
fer to above, in referring to a case relied on 
as against the receivers’ contention: “The doc- 
trine of that case is applicable only to ultra 
vires contracts in the proper sense of the 
term, that is to say contracts which are be- 
yond the statutory powers of the corporation. 
It is not applicable to contracts expressly pro- 
hibited by statute and contrary to the public 
policy of the legislature. The opinion of the 





court clearly recognizes the distinction, for 
in speaking of the case of Kent v. Quicksilver 
Mining Co. 78 N. Y. 159, Mr. Justice Van 
Syckle says: ‘The propositions maintained by 
the court, were that acts of a corporation, 
which are not per se illegal or malum prohibi- 
tum or contrary to public policy, but which 
are ultra vires, affecting only the interests of 
stockholders, may be made good by assent of 
shareholders, so that strangers to them, deal- 
ing in good faith with the corporation, will be 
protected in reliance on these acts. * * * 
The present case comes within the class of 
transactions forbidden by statute, and there- 
fore illegal and outside even of the liberal 
rule of the case just cited.” 

This distinction seems, perhaps, better rec- 
ognized as a principle than always forcible in 
application, but why it should not be severely 
enforced there seems no sufficient reason. It 
is constantly said a corporation has no power 
than that expressly granted and to do what is 
incidental thereto. An exception has been 
recognized as to acts “ultra vires in the prop- 
er sense of the term,” and this exception is 
proper, because otherwise individuals incor- 
porating in their own interest could make of 
incorporation not only a shield but a sword. 
To go beyond that, however, would be to nulli- 
fy express public policy and erect immorality 
into law. We think it well to stress impor- 
tance regarding the distinction we discuss. 





CORPORATIONS — CORPORATE STOCK 
IN ASSOCIATION ORGANIZED FOR SOCIAL 
PURPOSES.—An _ association for other than 
business purposes—purposes of gain—with 
membership represented by corporate shares, 


either in whole or in part, seems something . 


of an anomaly. If the ownership of a share 
or shares is one of the necessary qualifica- 
tions of membership this would seem a radical 
inconsistency. We judge that the corporation 
referred to in Coulombe v. Bastman, 81 Atl. 
704, decided by Supreme Court of New Hamp- 
shire, did not make the ownership of stock 
a test of membership, though the statement 
of facts and opinion in the case do not make 
this entirely clear. 

Taking 1t then, that the issuance of shares 
was a mere means for raising a working capi- 
tal, is there not, nevertheless, such a depar- 
ture from the objects of an association as to 


’ make it a corporation for a gainful object? 


If the stock is a bona fide issue, then it is 
the duty of the directors to so conduct the af- 
fairs of the association as to -make it pay in- 
vestors in its stock. This duty becomes para- 
mount; the social or benevolent features are 
perverted, it may be said. In the case of a 
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benevolent or charitable corporation, it would 
be like an attempt to serve both God and Mam- 
mon, an attempt in morals, and supposedly 
in law, not permissible. 

The New Hampshire Court thought that: 
“Notwithstanding the shareholders take noth- 
ing until the other creditors are paid, the mere 
fact that the money they provided to pay the 
club’s debts is represented by stock, does not 
conclusively establish that the club is a cor- 
poration ‘whose object is a dividend for prof- 
me * 

We think, if the charter thus provided, the 
corporation is that and can be nothing else. 
If this was an arrangement after charter by 
by-laws, it was not, because the association 
would have no power to erect itself into an- 
other kind of corporation without statutory 
aid. It is to be regretted the report of the 
case is not a little more specific. 








REPORT OF THE COMMITTEE ON 
REFORM IN PROCEDURE TO 
THE OKLAHOMA BAR ASSOCIA- 
TION. 





Through the courtesy of Hon. James R. Tol- 
bert, Judge of the District Court at Hobart, 
Oklahoma, we have been favored with a copy 
of the report of the committee on reform of 
procedure of the Oklahoma Bar Association, 
which he as chairman, recently laid before the 
association. , 

The report makes some radical departures 
that will probably shock some of our more con- 
servative friends, but we feel convinced that 
the demand for reform in procedure is so in- 
sistent that the entire profession must lay 
aside their present indifference and assist in 
correcting the evils so loudly complained of. 

Following the report of the committee we 
publish an argument of them by Judge Tol- 
bert himself, the chairman of the committee. 

The report is as follows: 

Report of the Committee on Judicial Ad- 
ministration and Remedial Reform.—We rec- 
ommend that the Association endeavor to have 
enacted by the legislature laws which will 
bring about the following reforms: 

(1) An indictment or information should be 
short and simple. It should briefly state the 
nature of the crime and only such facts as are 
necessary; (a) to enable the accused to know 
what the offense is and where and when com- 
mitted, and (b) to enable the court to enter 
such a judgment as will prevent a second pros- 
ecution for the same offense. All of this could 
be stated in five or ten lines. 





(2) In criminal actions the accused should 
be allowed to remain silent, but his silence 
ought to be a fair subject for comment. The 
state should have the right in an orderly way 
to compel him or anyone else, to produce any 
paper or thing that may be important in the 
trial. 

(3) The plea of insanity should be in writ- 
ing, and filed when the defendant is arraign- 
ed, and should include a bill of particulars of 
the times, places, circumstances and _ wit- 
nesses to be relied upon to prove it. This is 
not a constitutional defense. The estate and 
society have certain rights as well as the de- 
fendant, and if this plea is relied upon, the 
state should have this timely notice. 

(4) Hypothetical questions in all criminal 
actions should be abolished. 

(5) Perjury should be more promptly pros- 
ecuted and punished. It is a growing evil and 
a great hindrance to justice. 

(6) On the qualifications of jurors, the right 
of examination should be greatly reduced and 
left largely to the discretion of the court. 

(7) When a motion to suppress a summons 
or service thereof is sustained, the defendant 
should be required to plead or answer within 
ten days. 

(8) In civil actions each party should be 
authorized to serve the other with written 
questions, and the adverse party should be 
required to file such questions with his veri- 
fied answers thereto within a specified time, 
with the clerk of the court. 

(9) The general denial should be abolished. 
The answer should consist of (1) admission; 
(2) specific denials, and (3) affirmative de- 
fenses and avoidance. All material allegations 
in the petition not specifically denied, should 
be considered as admitted, and a defendant 
should not be permitted to deny an allegation 
that he knows is true, 

(10) The statute of 1910, authorizing the 
service of process by mail, etc., should be 
amended so as to include the service of sub- 
poenas upon witnesses by telephone and tele- 
graph. 

(11) When a petition is filed, as soon as the 
issues of law are settled, the parties should 
be required to either demand or waive a jury 
under rules prescribed for the District and 
County Courts by the Supreme Court, and if 
demanded, to pay a jury fee of five dollars in 
the- District Court and three dollars in the 
County Court for the use of the county. 

(12) The District Court should be allowed 
to limit the argument of counsel in all felony 
cases except capital, to not less than one 
hour on a side. 
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(13) Ample provision should be made for 
the transfer of District Judges from one dis- 
trict to another by the mandatory order of 
the Supreme Court or the Chief Justice there- 
of. 

(14) District Judges should be paid their 
actual expenses while holding court out of 
their home county, including costs of transpor- 
tation and not exceeding two dollars per diem 
for board. This would enable the District 
Judges to hold quite a number of special and 
adjourned terms of court in each county dur- 
ing the year, and thereby expedite the admin- 
istration of the law. 

(15) Courts of record should be open all 
the year for the trial of criminal actions and 
to settle issues of law in civil cases upon time- 
ly notice under such rules as the trial court 
may prescribe. 

(16) The transfer of any action, criminal 
or civil, from the Superior to the District 
Court or from the District and County Courts 
to the Superior Court, should be authorized 
upon motion of either party to the action, in 
the’ discretion of the presiding judge. 

(17) The District Courts of this. state 
should have equitable jurisdiction in all felony 
cases where the defendant is a minor, to deal 
with the criminal and not with the crime, by 
parol or otherwise, as the Court might deter- 
mine. 

(18) The District Court should have parole 
jurisdiction in all felony cases where the de 
fendant is over twenty-one and under twenty- 
five, years of age, except in cases of homicide. 

(19) The District Court should have parole 
jurisdiction in all felony cases where the de- 
fendant is over twenty-one and is a female, ex- 
cept in cases of homicide. 

(21) All sections of the codes of procedure 
in relation to appeals in civil and criminal ac- 
tions should be repealed. Appeals to the ap- 
pellate courts should be perfected under rules 
provided by such courts. And we suggest in 
this connection that upon the filing of a 
praecipe, the clerk of the trial court should 
transmit to the clerk of the appellate court the 
fles in the case (except dead matter), togeth- 
er with a certified transcript of the orders of 
the trial court in relation thereto and an of- 
ficial transcript of the evidence by the Court 
Reporter, if demanded, and these records 
should constitute the case-made, subject to 
such rules as to the filing of briefs and the 
completing of the record in the appellate court 
4% such courts might make. 


(22) In taking depositions all questions 


should be consecutively numbered. 





(23) Statutes should deal only with the 
general forms of procedure, leaving the de 
tails to the rules of court. 

(24) The defendant in a capital case should 
not be allowed to disqualify a juror on the 
ground of conscientious scruples. 

(25) Any further time to plead or answer 
after answer day should be left to the discre- 
tion of the trial judge. 

(26) The standard of the profession should 
be raised from a moral and ethical point of 
view. Habitual drunkards are not qualified 
to serve as jurors, neither should they be au- 
thorized to appear before juries armed with 
a law license. A simple procedure should be 
devised to quickly disbar the unworthy, the 
dishonest and the criminal from the profes- 
sion. The bench and the bar should see to 
it that the dignity of the profession is main- 
tained. 

Respectfully submitted, 
JAMES R. TOLBERT. 
Chairman. 








ARGUMENT IN SUPPORT OF THE 
RECOMMENDATION OF THE 
COMMITTEE ON REFORM IN PRO- 
CEDURE OF THE OKLAHOMA 
BAR ASSOCIATION. 





The question of law reform is being con- 
sidered and discussed by the bench and bar 
throughout the entire country. Presidents 
Taft and Roosevelt thought it sufficiently 
important to call the attention of Congress 
and the Nation to it in their message. The 
American Bar Association and the Bar As- 
sociations of the various states have been 
studying and agitating the subject for years 
and criticising the administration of the 
law so severely, its delay in the trial of cases 
and_ reversals on technicalities, until it is 
thought a great necessity exists for such re- 
form, and especially in matters of proce- 
dure. The sentiment for legal reform which 
placed harmless error provisions in the Con- 
stitutions of the States of Oregon and Cali- 
fornia is a protest against this condition. 
Likewise the recall of judges is intended as 
an extraordinary remedy for an extraordi- 
nary necessity. It is the duty of the bench 
and bar throughout the country to assist in 
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the correction of any errors existing in our 
procedure. ; 

The writer calls the attention of the pro- 
fession and the people generally to the pro- 
cedural reforms suggested in this report 
and ventures some suggestions and observa- 
tions in relation thereto. An indictment or 
information should be sufficient if it enables 
the accused to determine what the offense 
is and when committed, and to enable the 
Court to render judgment thereon. This 
is covered by section One of the report. In 
regard to Section Two, our present proce- 
dure, forbidding reference to the failure of 
the accused to testify in a criminal action 
is a relic of the dark ages, and should not 
be the law in this enlightened period. The 
latter part of this section is of doubtful con- 
stitutionality. Sections Three and Four 
need no explanation. All who are familiar 
with the trial of criminal cases when the 
plea of insanity is relied on, will approve 
these reforms, unless it be the skilled lawyer 
who is ever-zealous of the rights of the ac- 
cused and too fond of the rules of the 
“game” as now played, without regard 
to the expense of these long-drawn out 
criminal actions to the taxpayers of the 
state. Six needs no comment. Seven is so 
in accord with the modern trend of law re- 
form that no good citizen should oppose it, 
To permit a defendant to come into court 
for the purpose only of notifying the court 
that he has no notice of plaintiff’s suit and 
require the expense and delay necessary to 
get out a new summons and have served 
unon him, is not only frivolous, but ridic- 
ulous. Section Eight would prevent a great 
many fictitious defenses made only for de- 
lay, and save time and expense in the ad- 
ministration of the law. 

The profession will differ as to the re- 
forms suggested in Section Nine, and the 
writer does not consider it so important as 
other provisions of the report. The recom- 
mendation in Section Ten is very import- 
ant to taxpayers and to those officers of 
the state who sincerely ad- 
minister the law impartially, speedily and at 
the least expense possible. The necessity 


desire to 
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of this reform was suggested to the write 
soon after he took up the duties of a dig 
trict judge after statehood. Just why the 
taxpayers of the county should be required 
to pay a sheriff to go out twenty miles ip- 
to the country and notify a citizen in per. 
son that he was drawn to serve on a jury, 
he could not understand, when such citi 
zen could be notified over the telephone or 
by letter at a nominal cost. Upon inves 
tigation it was found that law reform in 
this respect is one hundred fifty years be 
hind the times. We are using the same 
cumbersome machinery in the administra 
tion of the law that was in use before the 
United States Mail system was established, 
or the telegraph and telephone invented, 


Often, as Judge of the court I order 
ed the attendance of jurors and witnesses 
by mail and by telephone without legal au 
thority, but with much success. I recognize 
that no corporation or business concer 
would use the expensive machinery used by 
our courts, and so feeling in February, 
1910, I prepared a bill to authorize _ the 
summoning of jurors for the district and 
county courts and witnesses in both civil 
and criminal cases in person over the tel- 
ephone, by telegraph or by mail, registered 
or ordinary, at the option of the litigant 
ordering the service. I called attention 
of the legislature by circular letter t0 
the necessity of such a law, and also to 
Governor Haskell, who promptly submit 
ted the matter by special message, and the 
bill became a law, amended however, as t0 
not authorize a witness to be subpoenaed by 
telephone or telegraph. This section rec 
ommends that this law be amended to auth- 
orize such service. It should be done 
Since this law was passed, as District 
Judge, I have experimented with the pro 
cedure by ordering jurors summoned }y 
telephone, by mail, ordinary and registered, 
with equal success. [ have found but ome 
juror who declined to obey the summons by 
mail, and I hardly think he will do 9 
again. In my district witnesses in both 
criminal and civil cases are served by tele 
phone, and they promptly obey the service 
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without direct statutory authority. Re 
cently in the trial of a criminal case in 
Washita county, in the middle of the 
afternoon, the state desired an important 
witness from El Reno. The telephone did 
the work and the witness was in attendance 
when court convened next morning.. 


The principle involved in Section Elev- 
en enacted into law would save the already 
burdened taxpayers of this state thousands 
of dollars, and enable the trial courts to 
intelligently make up the trial calendars. 
Sections Twelve to Sixteen inclusive  in- 
yolve questions of procedure which would 
tend to make litigation less expensive and 
make the procedural machinery of our 
government more flexible. Sections Seven- 
teen, Eighteen and Nineteen involve prin- 
ciples of law deeper and wider than forms 
of procedure. No one familiar at all 
with criminology will oppose the principle 
of parole. In my opinion, as a_ general 
rule, minors should not be sent to the State 
Penitentiary for the first offense. There 
would be exceptions, of course. Give the 
boy another chance under rigid rules of pa- 
role. Sections ‘Twenty-one to Twenty- 
five relate to procedure only, and sooner 
or later will be adopted in this state. 

The last suggestion in the report relates 
to the lawyer, and not to the law. The 
scoundrel armed with a license to practice 
law is the exception and not the rule by any 
means. But we have the exceptions in our 
state. The bench and the bar owe it to 
the state and to the profession to let none 
enter this great calling who are not quali- 
fed mentally and morally for the work. 
And here I quote from Woodrow Wilson 
in his great address to the American Bar 
Association of 1910. “We are lawyers. 
This is the field of our knowledge. We 
are servants of society, officers of the 
courts of justice. 
larger thing than the mere advice of pri- 
vate clients. In every deliberate strug- 
gle for law, we ought to be guides, not 
foo critical and unwilling, not too 
tenacious of the familiar technicalities 
in which we have been schooled, and too 


. ' 
Our duty is a much 





much in love with precedents and the easy 
maxims which have saved us the trouble 
of thinking, but ready to give expert and 
disinterested advice to those who purpose 
progress and the readjustment of the fron- 
tiers of justice. Our reforms must be le- 
gal reforms. It is a pity they should go 
forward without the aid of those who have 
studied the law in its habit as it lives, those 
who know what is practical and what 1s 
not, those who know or should know if 
anybody does, the history of liberty. Some 
radical changes we must make in our law 
and practice. Some reconstruction we 
must push forward which a new age and 
new circumstances force upon us. But we 
can do it all in calm and sober fashion, 
like statesmen and patriots. Let us do it 
also like lawyers. Let us lend a hand to 
make the structure symmetrical, well pro- 
portioned, solid, perfect. I.et no future 
generation have cause to accuse us of hay- 
ing stood aloof, indifferent, half hostile or 
of having impeded the realization of right. 
Let us make sure that liberty will never 
repudiate us as its friends and guides. We 
are the servants of societv, and bond-ser- 
vants of justice.” 
James R. Tos Ber’. 
Hobart, Okla. 








ARE AGREEMENTS WHICH PRO- 
VIDE FOR EMPLOYMENT OF 
UNION LABOR, EXCLUSIVELY, 
INVALID AS CONTRARY TO 
PUBLIC POLICY ? 





Should an agreement to employ union labor 
exclusively be npheld as valid? 

The first case in the United States on this 
subject was that of Curran v. Galen,1 decided 
in 1897. In that case all the employers of a 
certain class of labor in that community agreed 
to employ union labor exclusively. The plain- 
tiff in that case having refused to join the or- 
ganization, the union procured his discharge; 
whereupon he sued the members of the union 
and recovered. Subsequently the case of 
Jacobs v. Cohen was decided,? this case approv- 
ing the doctrine announced in Curran v. Galen. 

When the Jacobs v. Cohen case came to the 


(1) 152 N. Y. 33. 
(2) 99 App. 481, (N. Y.) 
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New York Court of Appeals in 1905,3 it dis- 
tinguished the case of Curran v. Galen and re- 
versed the decision in Jacobs v. Cohen. In the 
case of Jacobs v. Cohen, where there was an 
agreement providing for the employment of 
union labor exclusively, it was said at page 
210: “Whatever else may be said of it, this is 
a case of an agreement voluntarily made by an 
employer with his workmen which bound the 
latter to give their skilled services for a cer- 
tain period of time upon certain conditions 
regulating the performance of the work to be 
done and restricting the class of workmen who 
should be engaged upon it to such persons as 
were in affiliation with the association organiz- 
ed by the employers’ workmen with reference 
to the carrying on of the very work. It would 
seem as though an empioyer should be unques- 
tionably free to enter into such a contract with 
his workmen for the conduct of the business 
without its being deemed obnoxious upon the 
ground of public policy. If it might operate 
to prevent some persons from being employed 
by the firm or possibly from remaining in tne 
firm’s employment, that is but an incidental 
feature. Its restrictions were not of an oppres- 
sive nature, operating generally in the com- 
munity to prevent such craftsmen from obtain- 
ing employment and from earning their liveli- 
hood. It was but a private agreement between 
an employer and his employees concerning the 
conduct of the business for a year and securing 
to the latter an absolute right to limit the class 
of their fellow workmen to those persons who 
should be in affiliation with an organization en- 
tered into with the design of protecting their 
interests in carrying on the work.” 


In Mills v. U. S. Printing Co.,5 it was said: 
“The discharges in the case are the result of 
the agreement between the printing company 
and the union. It is clear enough that the 
company made the agreement in order to end 
the strike and the boycott. Thus, the defen- 
dants secured the exclusive employment of 
their members, an adjustment of wages and a 
determination of working hours * * * If the 
employer preferred to have the workmen work 
for him on the conditions that he should em- 
ploy none but their fellows, increase their 
wages, ana settle the hours of labor, than to 
have them strike and organize a boycott, I can- 
not see why in the exercise of its right to regu- 
late its own affairs it could not follow this 
course and make the agreement. There is a 
manifest distinction well recognized between a 
combination of workmen to secure the exclu- 


(3) 183 N. ¥. 207. 
(4) 183 N. Y. 207. 


(5) 99 App. Div. (N. Y.) 605, 1. c. 612 (1904). 





sive employment of its members by a refusaj 
to work with none other, and a combination 
whose primary object is to procure the dig. 
charge of an outsider and his deprivation of 
all employment. In the first case the action of 
the combination is primarily for the betterment 
of its fellow members. In the second case, such 
action is primarily ‘to impoverisn and crush 
another’ by making it impossible for him to 
work there, or, so far as may be possible, any. 
where * * * ‘The case is not within the prin. 
ciple of Curran v. Galen (152 N. Y. 33), 
Lpon the facts of that case as they were 
admitted by the demurrer to the com. 
plaint, the plaintiff was threatened, if he 
did not join a certain labor organization, 
and so long as he refused to do sg9, 
with such action as would result in his dis 
charge from employment and it was an impos- 
sibility for him tp obtain any other employ- 
ment anywhere, anu in consequence of his con- 
tinuing his refusal to join the organization, 
his discharge was procured through false and 
malicious reports, affecting his reputation with 
members of his trade and with employers.’ ” 

In Kissam y. U. S. Printing Co.,6 decided in 
June, 1910, this being the highest court of New 
York, and, so far as I can ascertain, the latest 
opinion from the courts of that state, in a suit 
by an employee, who was also a stockholder, 
for an injunction against an agreement provid- 
ing for the employment of union labor exclu- 
sively, it was said: “The learned trial court 
found that the execution of the agreement be 
tween cae United States Printing Company and 
the several labor unions resulted in_ great 
financial benefit to the former, and disposed of 
the difference between the parties; that the 
agreement was not entered into for the purpose 


of gratifying malice against the non-union em- 


ployees of the printing company or of inflict- 
ing injury upon them; that it was not the ob 
ject of the defendants to compe! the plaintiffs 
to join the unions; that no pressure, so impera 
tive as to amount to compulsion, was exerted 
upon the printing company, and that there was 
no conspiracy to compel the plaintiffs to join 
the unions or solely to injure them in their 
employment. Upon these findings of fact the 
learned trial court based the legal conclusions 
that the agreement was in all respects lawful} 
that it Was not entered into under duress; that 
no unlawful act had been committed by the de 
fendants, and that the complaint should be 
dismissed. These conciusions are in accord: 
ance with the decisions of this court arising 
out of similar or analogous decisions (National 
Protective Assn. v. Cummings, 170 N. Y. 315; 


(6) 199 N. ¥. 1. ce. 79. 
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Jacobs v. Cohen, 183 Id. 207; People vy. Mar- 
cus, 185 Id. 257 * * * ,)” 

In Martin on Modern Law of Labor Unions,7 
the author summarizes the effect of the New 
York decisions on this question, as follows: 
“Briefly stated the following are tne rules ae- 
ducible from the New York decisions; a con- 
tract between an association of all the employ- 
ers of labor engaged in the same line of busi- 
ness in a single community by which it was 
agreed tha. the employees of individuals com- 
posing the association shall be exclusively 
members of the union, and that no employee 
shall work for a longer period than specified 
by the contract without becoming a member is 
against public policy and void. But a contract 
between an individual employer and a labor 
union, by which the employer binds himself to 
employ and retain in his employ only work- 
men who are members of the union and only 
such members as are in good standing is not 
against public policy and is valid.” 

The case of Berry v. Donovan,’ holding con- 
trary to the rule as just stated, followed the 
case of Curran v. Galen and the case of Jacobs 
v. Cohen in the lower courts .hough, tne case 
of Curran v. Galen was subsequently distin- 
guished and the decision of the lower court in 
the case of Jacobs v. Cohen was subsequently 
overruled. ‘Therefore the principle announced 
in Berry v. Donovan was based upon citations 
which are no longer considered as an author- 
ity on the direct question involved here. 

The quotation from Beach on Monopolies, 
from Curran v. Galen, for the reason that that 
case has been distinguished, cannot be consid- 
ered as good authority for the appellant’s posi- 
tion on this question. 

The case of Berry v. Donovan was an action 
where there had. been a malicious interfer- 
ence with the employment of the workmen, 
and whatever was said with reference to labor 
unions and the policy of entering into agree- 
ments to employ their memopers’ exclusively 
was outside or the proper scope of the opinion 
and should be regarded as dicta. Furthermore 
in that case the court took particular pains to 
say “whatever the contracting parties may do 
if no one but themselves is concerned, it is 
evident that as against the workman a con- 
tract of this kind does not of itself justify in- 
terference with his employment by a third per- 
son who made the contract with his employ- 
er”; thus clearly showing that it was not pass- 
ing on the validity of the contract but on the 
question whether such a contract justified a 
Malicious interference with the position of the 
employee. 


(7) Page 217. 
(8) 188 Mass. 353. 








In National Fire Proofing Company v.:Mason 
Builders’ Assn.,9 affirmed by the Circuit Court 
ot Appeals,1° the rule of the later New York de- 
cisions is followed and approved, the court in 
that case at page 263, saying: “If the contract 
is a conspiracy for the purpose and with the 
effect alleged by the complainant, and has been 
carried out ‘by threats and intimidation, as 
stated in the affidavits, then a case is presented 
of an unlawful conspiracy to deprive the com- 
plainant of its liberty and property. If the 
purpose of the agreement was to coerce those 
who were not parties to it, the case would be 
brought within the principles discussed in 
Curran v. Galen, 152 N. Y. 33. There the court 
held that, if the purpose of an organization 
was to coerce their workmen to become mem- 
bers of an organization under penalty of loss 
of position and deprivation of employment, it 
would be within the principle of public policy 
which prohibits monopolies and exclusive priv- 
ileges * * *, 

“It is claimed for the reasons set forth * * * 
that this agreement was entered into for the 
mutual advantage of the parties, in the line of 
avoidance ot strikes and the opportunity for 
control by contractors of an entire contract, in 
permitting the bricklayers to do all the brick 
work on a certain building, so that having 
done the outside work, ‘exposed to the inclem- 
encies of the weather, they might also do the 
inside work and obtain better and _ fuller 
wages. If.the facts be as contended by the de- 
fendants, there is nothing unlawful in this 
agreement. The rights of capital and labor 
are equally protected by the law in the making 
of such ccntracts as are for the best interests 
of the parties concerned, in the absence of any 
proof of any act or motive other than that 
which is justified by the law. Indeed it is dif- 
ficult to see upon what theory the court could 
enjoin the defendants from carrying out the 
agreement. * * * ‘rhe very recent decision of 
the Court of Appeals in Jacobs v. Cohen, 183 
N. Y. 207, shows that the question of law de- 
pends upon whether there is coercion by 
tnreats and by the unlawful use of power and 
influence in keeping other persons from work- 
ing at their trade, and procuring their dismis- 
sal from employment, as in Curran v. Galen, or 
a lawful agreement made by an employer with 
his workmen, regulating the performance of 
their work, and restricting the class of work- 
men to such persons are in affiliation with the 
association of the employer’s workmen, pro- 
vided the restrictions are not oppressive.” 


CHARLES M. POLK. 
St. Louis, Mo. 


(9) 145 Fed. 260. 
(10) 169 Fed. 259. 
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MASTER AND SERVANT—INTERFERENCE 
WITH EMPLOYMENT. 





CHAMBERS v. PROBST. 





Court of Appeals of Kentucky, Nov. 16, 1911. 





140 S. W. 572. 





One making false and malicious statements 
to an employer as to the manner in which an 
employee performs his duties, resulting in the 
employee's discharge, is guilty of actionable 
wrong, though the employment is for an inde- 
terminate period, and though damages caused 
by an interference with the right to labor re- 
sulting from competition are not recoverable. 


LASSING, J.: W. E, Chambers was in the 
employ of the Louisville & Nashville Rail- 
road Company as a day laborer. He was 2 
watchman at one of the street crossings of 
said company in the city of Louisville. He 
lost his position with the company, and, con- 
ceiving that his discharge was brought about 
by the unwarranted, unlawful, and malicious 
intermeddling of one W. G. Probst, he institut- 
ed a suit against him to recover damages al- 
leged to have been sustained by reason of his 
discharge. In his petition he in substance 
alleged that, by reason of false and malicious 
statements made by Probst to his employer, 
relative to the manner in which he had dis- 
caarged his duties as watchman at the public 
crossing, he had lost his position. A demurrer 
was sustained to this petition, and plaintiff's 
suit dismissed. He appeals, and here raises 
the question, Is it an actionable wrong to un- 
lawfully interfere with one’s right to labor? 
K cs * * 

Courts of last resort generally agree that it 
is an actionable wrong to interfere with one’s 
right to labor without justification. The dif 
ference arises out of a determination of what 
acts are justifiable and what not. It is uni- 
versally agreed that any interference with the 
right to labor which is the result of competi- 
tion is justifiable; and, although injury or 
damage may result from such interference, no 
cause of action exists to the party aggrieved, 
because while one has the right to the peace- 
able and undisturbed enjoyment of his right to 
labor, and is to be protected in same, this pro- 
tection only goes to the extent of guarding it 
against unlawful interference. It will not be 
protected against competition, for such a 
course would be to create monopoly, a condi- 
tion looked upon as injurious, not only to the 
individual, but to the growth and development 
of the country as well. It was upon this idea 





that the acts complained of in the cases of 
Chambers & Marshall v. Baldwin, 91 Ky. 121, 
15 S. W. 57, 11 L. R. A. 545; 34 Am. St. Rep. 
165, and Bourlier Bros. v. Macauley, 91 Ky, 
135, 15 S. W. 60, were decided. Chambers & 
Marshall and Baldwin were engaged in the 
same business, the purchase of leaf tobacco, 
Bourlier and Macauley operated rival theaters. 
And in each case the basic principle upon 
which the opinion is rested is that, as the acts 
complained of were the result or outgrowth of 
competition, no ground of- complaint was af- 
forded the aggrieved party, although in each 
of those cases it was inferentially held, if 
not expressly decided, that, if the injury had 
been brought about by the exercise of either 
fraud or force a different case would have been 
presented, the court evidently proceeding up- 
on the idea that even those engaged in com- 
petitive business may not, in the prosecution 
of their business, resort to other than legiti- 
mate means to outstrip their rivals. Appel- 
lant and appellee were not competitors in 
business. Appellee was not seeking the employ- 
ment held by appellant. The demurrer to the 
petition confesses the truth of the allegation 
that appellant’s discharge was brought about 
through the false and malicious statements 
made by appellee to his employer. They were 
wantonly made, without excuse other than to 
satisfy a spiteful or revengeful disposition. Jf 
it should be held that such an act was not un- 
lawful, then appellee could pursue appellant 
and secure by such questionable means his dis- 
charge from any employment which he might 
hereafter receive, and totally deprive him of 
an opportunity of making a living by the exer- 
cise of his right to labor. To so hold would 
be to place it within the power of the wealthy 
and influential to reduce to a state of beggary 
any one against whom a grievance, real or 
imaginary, might be entertained. Such a posi- 
tion has but to be stated to show how utterly 
untenable it is. The acts complained of are 
clearly unlawful. 


It is next insisted for appellee that, as the 
employment was for an indeterminate period, 
no recovery can be had. This identical ques- 
tion was decided in W. D. Chipley v. Wayne 
K. Atkinson, 23 Fla. 206, 1 South. 934, 11 Am. 
St. Rep. 367, wherein the court, after review- 
ing all the authorities in this country and in 
England upon this subject, concludes as fol- 
lows: “From the authorities referred to iD 
the last preceding paragraph, and upon prin- 
ciple, it is apparent that neither the fact that 
the term of service interrupted is not for a 
fixed period nor the fact that there is not % 
right of action against the person who is in 
duced or influenced to terminate the service oF 
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to refuse to pe his agreement is of it- 
self not a bar to an action against the third 
person maliciously and wantonly procuring the 
termination of or a refusal to perform the 
agreement. It is the legal right of the par- 
ty to such agreement to terminate it or re- 
fuse to perform it, and in doing so he vio- 
lates no right of the other party to it, but 
so long as the former is ready and willing 
to perform, it is not the legal right, but is a 
wrong on the part of a third party to mali- 
ciously and wantonly procure the former to 
terminate or refuse to perform it. Such wan- 
ton and malicious interference for the mere 
purpose of injuring another is not the exer- 
cise of a legal right. Such other person who 
is in employment by which he is earning a 
living or otherwise enjoying the fruits and ad- 
vantages of his industry or enterprise or skill 
has a right to pursue such employment undis- 
turbed by mere malicious or wanton interfer- 
ence or annoyance.” 


And the Supreme Court of Massachusetts 
in the case of Berry v. Donovan, 188 Mass. 
353, 74 N. E. 603, 5 L. R. A. (N. S.) 899, 108 
Am. St. Rep. 499, in passing upon this identi- 
cal question, said: “The fact that the plain- 
tiff’s contract was terminable at will, instead 
of ending at a stated time, does not affect the 
right to recover. It only affects the amount 
that he is to receive as damages.” 

These decisions upon this point are support- 
ed by Perkins vy. Pendleton, 90 Me. 166, 38 Atl. 
96,60 Am. St. Rep. 252, Lucke v. Ulothing Cut- 
ters’ & Trimmers’ Assembly, 77 Md. 396, 26 
Atl. 505, 19 L. R. A..408, 39 Am. St. Rep. 421, 
and London Guarantee & Accident Co. v. Horn, 
206 Ill. 493, 69 N. E. 526, 99 Am. St. Rep. 185. 
We are of opinion that appellee may not ex- 
cuse himself from the result of his unlawful 
act because appellant’s employment was for 
an indeterminate period. This fact affords 
him no ground of relief. 

We are of opinion that it is an actionable 
wrong to unlawfully interfere with one’s right 
to labor, and that it is unlawful to make to an 
employer false and malicious statements con- 
cerning the manner in which the employee 
discharges his duties. The petition stated a 
cause of action. 

Judgment reversed and cause remanded for 
further proceedings consistent herewith. 


Note.—Justifiable Reasons for Procuring Dis- 
charge of Employee—It may be said that au- 
thority is too nearly, if not altogether, one way, 
and it may even be said it is the latter, that 
Procuring discharge of an employee for no suf- 
ficient reason gives an action for damages that 
Cases on this are unnecessary. It seems in- 
teresting, however, to notice a few cases which 








discuss the reasons, as being or not suf- 
ficient. In a late case decided by Supreme 
Judicial Court of Massachusetts it is held, in 
effect, that good faith in such procurement is 
not the test of liability vel non. De Minico v. 
Craig, 207 Mass. 593, 94 N. E. 317. In this case 
the finding of the referee was that a strike was 
ordered so as to compel, and which did compel, 
the discharge of a foreman, because he was “dis- 
tasteful to some of the employees.” The court 
said: “We are of opinion that that is not a 
legal purpose for a strike. The plaintiff had a 
right to work and that right of his could not 
be taken away from him or interfered with by 
the defendants unless it came into conflict with 
an equal or superior right of theirs. The de- 
fendants’ right to better their condition is such 
an equal right. But to humor their personal 
objections, their likes and dislikes, or to escape 
from what is ‘distasteful’ to some of them is 
not, in our opinion a superior or an equal right. 
It is doubtless true that in a certain sense the 
condition of workmen is better if they work 
under a foreman for whom they do not have 
a personal dislike. But that is not true in the 
sense in which those words are used, when it is 
said that a strike to better the condition of 
the workmen is a strike for a legal purpose. * * * 
The defence in the case at bar does not fail be- 
cause a strike to get rid of a foreman never 
can be a strike for a legal purpose. We can 
conceive of such a case. If, for example, a 
foreman was in the habit of using epithets so 
insulting to the men that they could not main- 
tain their self-respect and work under him, a 
strike to get rid of him in our opinion would be 
a legal strike.” A judgment in favor of plain- 
tiff against the president and secretary and 
certain other members of a workingmen’s union 
was sustained. 


It would appear from a North Carolina case 
that under certain circumstances one may in 
good faith state to an employer that which 
would cause an employe’s discharge and sub- 
ject himself to no liability therefor, though he 
has no interest to subserve in the discharge be- 
ing brought about. Thus in Holder v. Cannon 
Mfg. Co., 135 N. C. 302, 47 S. E. 481, it was 
said: “It is not to be understood by anything 
said in this opinion that one employer cannot 
inquire of another of the character and habits 
of a former employee of that other, and that an 
answer made in good faith and upon a knowledge 
of facts and acted upon by the recipient would 
subject the giver of the information to suit for 
damages.” This case held an informer liable for 
volunteering information by a former to a sub- 
sequent employer, but the case was on rehearing 
reversed mainly, as we read the second opinion, 
upon the ground that the action did not lie 
where the employer had the right to discharge 
at any time, the case thus differing with the 
principal case and those it cites on this question 
and with, we think, the decided weight of au- 
thority. S. C. 138 N. C. 308, 50 S. E. 681. As 
also supporting the principal case on this point, 
see Blumenthal v. Shaw, 77 Fed. 954, 23 C. C. 
A. 200; Curran v. Galen, 152 N. Y. 33, 37 L. 
R. A. 802, 46 N. E. 297. 57 Am. St. Rep. 496; 
Doremus v. Henessy, 176 Ill. 608, 52 N. E. 924, 
43 L. R. A. 797, 68 Am. St. Rep. 203. 

In Berry v. Donovan, supra, the facts show 
that a labor union had an agreement with a 
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shoe company not to “retain any shoeworker in 
its employment after reeciving notice from the 
union that such shoeworker is objectionable to 
the union, either on account of being in arrears 
for dues. or disobedience of union rules or laws 
or from any other cause.” Plaintiff’s discharge 
was procured upon the ground that he was not 
a member of the union and persistently declined 
to become such. The plaintiff’s recovery was sus- 
tained, the court saying: ‘This provision purport- 
ed to authorize the union to interfere and de- 
prive any workman of his employment for no 
reason whatever, in the arbitrary exercise of its 
power. Whatever the contracting parties may do 
if no one but themselves is concerned, it is evi- 
dent that, as against the workman, a contract 
of this kind does not of itself justify interfer- 
ence with his employment by a third person who 
made the contract with his employer. No one 
can legally interfere with the employment of 
another unless in the exercise of some right of 
his own which the law respects.” The court then 
discusses the claim of competition justifying the 
defendant, but holds such interference had no 
relation to the competition of workmen with 
each other and that labor unions are organized, 
not to promote, but to suppress competition with 
each other. Further, the court thought, that it 


.was not within the theory of the right of labor 


by combination to better their condition, “to 
drive men out of employment because they choose 
to work independently.” It said such a right 
would be “by force to obtain a monopoly of the 
labor market.” 


In Jacobs v. Cohen, N. Y., 76 N. E. 5, 2 L. 

, A. (N. S.) 202, there was a question of the 
validity of a contract for an employer not to em- 
ploy any but members of a particular labor union 
and this was recognized, but the court is careful 
to say that the case of Curran v. Galen, 152 N. 
Y. 33, 46 N. E. 207, 37 L. R. A. 802, 57 Am. St. 
Rep. 496, was not overruled. In the latter case 
a labor union forced the discharge of a non- 
member workman. It was sought by defendants 
to justify their right of interference under a 
contract with the employer similar to that in the 
Berry case. The court thought that the con- 
tract “could not legalize a plan for compelling 
other workingmen to join defendant’s organiza- 
tion, at the peril of being deprived of employ- 
ment and of making a livelihood.” 


As said above, good faith is not the test of no 
liability and e converso it is to be said that malice 
ig pat the tect cf liability. Thus the Supreme 
Court of Ohio ruled that no liability was incurred 
by a patron of street railways who reported the 
misconduct of a conductor toward him as a pas- 
senger, though in making such report he was 
actuated by ill will and a desire to effect his 
discharge. Lancaster v. Hamburger, 70 O. St. 
151, 71 N. E. 280, 6s L. R. A. 856. The court 
said: “It is immaterial by what motive one is 
prompted to exercise a clear legal right.” Then 
it was said: “The record does not admit a doubt 
that the defendant exercised a legal right, if, 
indeed, he did not perform a duty in making 
complaint to the sunerintendent of the company 
of the plaintiff’s misconduct.” 


These illustrative cases may be said to pre- 
sent the status of justifiableness or not in pro- 
curing the discharge of another and to give a 
fair survey of the general principles that may 
be applied to this character of question. ; 


CORAM NON JUDICE. 


A LAWYER’S START—A CHARGE TO THE 
YOUNG LAWYER. 

Judge J. W. Donovan, of Detroit, sends ug 
the following advice to young lawyers: 

As the charge to the jury is the last voice 
before they retire, may I say: If you can be- 
lieve from the experience of one who has watch- 
ed it for thirty years—12 in practice and 18 on 
the bench 

Ist. It pays to start poor so that you must 
hustle like a newsboy to make a living. 

2nd. if you get ahead you must work for it 
—not wait for it. It is a battle at best to earn 
fees and win law suits. 


3rd. Keep your office in good condition. Your 


client’s money Separate from your own. Make 
a bargain on charges and get a down payment 
before you do much for clients. 

4th. It takes genius to hold clients, to get 
fees early; and genius to select juries; tact to 
handle witnesses; courage to not cross-examine 
a smart woman or a small boy. 

5th. A skilled lawyer will not try to rule the 
court or ill-treat a witness. He will quit ata 
sharp point and not dull his case by wasting 
time on trifles. 

6th. A good lawyer likes his fellowmen, 
cheers others, greets them frankly, pleases 
when he can, is trusty and every inch a man. 

7th. <All men are not alert, or eloquent, or 
wise; but alk can be diligent, forceful and up- 
right. Count your client as your brother; fight 
his battle to a finish; fight fairly—the jury will 
lick you if you are unfair. 

8th. Finally: Think when alone. Learn to 
convince in your reasons. You will get many 
setbacks; you will trip and fall often, as one 
said: “You are beaten to earth?’ Well! well! 
What of that? Come up with a smiling face. 
It is not against you to fall down flat, but to 
lie there that’s disgrace. The harder you fall 
the higher you bounce. Be proud of your black- 
ened eye. It isn’t the fact that you're licked 
that counts. It is, how did you fight and why! 











BOOK REVIEWS. 


SALEILLES’ INDIVIDUALIZATION OF 
PUNISHMENT. 

By Raymond Saleilles; translation from the 
second French edition by Rachel Szold Jastrow; 
Modern Criminal Science Series IV. Boston: 
Little, Brown & Co., 1911. XXXVIII + 322. 

This book not only passes in review the whole 
movement of the last 125 years to find a sure 
foundation and justification for the punishment 
of crimes, but passes judgment on its various 
faces, and tries to evolve a theory of its own. 

Whenever and wherever this question comes 
up, we at once meet the old quarrel between 
those believing in the freedom of the will, and 
the determinists; between those looking upon 
crime as a sin needing expiation, and those con- 
sidering it a disease needing cure; between 
those looking upon punishment as an act of 
justice, and those considering it from the utili- 
tarian standpoint as an act of self-defense by 
society. 

There are probably very few criminalists t0 
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day—if any—who take their standpoint square- 
ly on any one of these grounds. All are more 
or less electivists; and our author is a pro- 
nounced type of them. This is of great advan- 
tage to those who here, for the first time per- 
haps, are being introduced to modern thought 
upon this matter, because all schools are treat- 
ed fully and impartially. 

The author passes in review the _ classic 
school, with its belief in the absolute freedom 
ef the will, with its assertion that the same 
crime always deserves the same punishment, 
and its consequent mechanical application of 
the law and its fixed penalties. He shows us 
what a dismal failure this theory carried in its 
train, how of necessity it led to the multipli- 
cation of crimes, how the recidivist became the 
natural and almost necessary development of 
nearly every first gender. 

He also reviews the determinist or Italian 
school, with its belief in the criminal type, and 
shows us, how it of necessity leads to the re- 
moval of all guarantees for personal freedom. 

Then he holds these two theories up against 
each other and tries to part the winds impar- 
tially between them, and in this he seems to 
have succeeded uncommonly well. 

He exposes the fallacy of the old theory of 
the free will; that every human being at any 
and all moments has the power to elect; he 
acknowledges that, given the circumstances, 
man could in most cases not act otherwise than 
he did. 

But on the other hand, he will not subscribe 
to the determist theory; he maintains that man 
is responsible for his acts. 

Man forms his own character, influenced, of 
course, by surroundings, by circumstances, by 
associations; but still it depends primarily up- 
on himself whether he shall become a normal 
type of the society in which he lives, or wheth- 
er his lot shall be that of the outcast, the re- 
volter, the offender, ¢ 

The freedom of will, the power of choice, the 
responsibility of man may not be able of scien- 
tific demonstration, any more than the exis- 
tence of God and of a life hereafter, but the 
belief in such responsibility is rooted in the 
hearts of all men; this belief is a reality which 
cannot be denied, upon this belief rests the 
foundation of society, and no penal exercise of 
society’s power can be applied, except upon the 
foundation of this social belief. 

But while society firmly believes that every 
hormal man is responsible for his acts, it does 
not share in the theory that the same act done 
by different men is evidence of the same moral 
depravity. Juries will acquit one man for ex- 
actly the same act, for which they will convict 
another. This is because in weighing the re- 
Sponsibility, they take into consideration the 
whole character of the man. This is a sound 
theory and the new and valuable addition 
which the Italian school has made to criminol- 
ogy, and to penalogy as well. 

For if the man’s whole character must be 
considered in judging his act, even more must 
it be taken into consideration in fixing the pen- 
alty therefor. 

While one of the justifications of punishment 
may be, as a penalty for the shock given so- 
ciety’s moral feelings, its primary justification 
lies in the protection it gives society against 
tepetition by this same man. But it is not 





enough to remove the offender from his usual 
field of activities; the goal must be to teach 
him not to offend again. Hence individualiza- 
tion in punishment becomes a necessity. 

How. this can be brought about without tak- 
ing away the safeguards of man’s individual 
freedom, is shown by the author, and this forms 
one of the best, most interesting. and most 
valuable parts of his book, but it would take 
too much time and space to take this up in de- 
tail. 

In April, 1908, the writer of this review pub- 
lished in the “Legal Intelligencer’ of Pniia- 
delphia, a short article called “Punishment and 
Its Justification,” which is reproduced on an- 
other page of this issue of the Central Law 
Journal and the reader will find in that article 
a short summary of a theory somewhat like 
that of Saleille, although written without 
knowledge of the book. ‘ , 

The translation is uniformly very good; it 
is only to be deplored, however, that so few 
members of the bar are able to read the book 
in the original. While English is without doubt 
the best business language in the world to-day, 
and to some extent equally so for exact scien- 
tific expositions, when it comes to abstract mat- 
ters, it cannot commence to compare with 
French, with its admirable logic, lucidity and 
incision. For this reason, and for this reason 
only, the translation suffers at certain points 
from a lack of clearness, and is at times hard 
to read. The English language with its won- 
derful richness in words, is poor in sharp and 
incisive words denoting abstract ideas; it be- 
comes necessary, in order to give the meaning, 
to pile three or more words upon each other, 
with a consequent obscurity as the result. 

We recommend this book to all members of 
the Bar; it is replete with instruction and in- 
spiration, and it is written by a man, possessed 
of the judicial temperament to a extraordinary 


degree. A. T. 








HUMOR OF THE LAW. 


A lawyer's favorite reply to an undesirable 
question from the bench is, “I am coming to 
that in a moment, if your honor piease.” Often 
that reply riles the blood of the justices. A 
Mr. Wilby was addressing the court when Jus- 
tice Jackson asked a question which led to 
the reply from the counsel before the bar: “— 
am coming to that in a momerx~.” 

“You are right there now, Mr. Will-be,” dGe- 
clared the justice, with an emphasis that left 
no doubt about the pun. 


“Waal,” said the constable, after some parley 
with Jinks, according to Harper’s Weekly. “I 
reckon I know speed when I see speed, and, by 
glory, I'll bet ye $5 ye was goin’ faster’n the 
law allows.” 

“Pll bet you five I wasn’t,” said Jinks. 
there’s the money.” 

He paid the constable $5, and resumed his 
journey. 

“They is suthin’ in this sportin’ life after all,” 
chuckled the constable, as he folded up the bill 
and placed it in his pocket. 


“And 
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Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Adjoining Landowners Damage from 
Snow.—Where defendant permitted snow to 
slide against plaintiff's house, and did nothing 
to prevent it, defendant was guilty of an ac- 
tionable trespass.—Bishop vs. Readboro Chair 
Mfg. Co., Vt., 81 Atl. 454. 

2. Adverse Possession —Character of.— To 
support a title by adverse possession the pos- 
session must have been of such a character and 
extent as to exclude the idea that the right 
of possession ‘was in any one else.—Young v. 
Pace, Ky., 140 S. W. 555. 

3.——Marking Boundaries.—Marking of the 
boundary of a tract claimed by plaintiff by ad- 
verse possession by following the lines of ad- 
joining tracts owned by him is insufficient to 
show his hostile possession of the particular 
tract.—Le Moyne v. Hays, Ky., 140 S. W. 552. 

4. Appearance—Process.—The constitutional 
guarantv that no valid proceeding can be had 
against one until he has been served by pro- 
cess, may be waived by a party voluntarily ap- 
pearing and submitting himself to the court’s 
jurisdiction, but where he appears only in re- 
sponse to process the service must be legal.— 
Odessa Loan Ass’n v. Dyer, Del., 81 Atl. 469. 

5. Assignment For Benefit of Creditors— 
Validity.—Assignment of a debtor’s interest in 
the proceeds of a policy to plaintiff more than 
three years before he made an assignment for 





the benefit of creditors held to establish a prima 
facie case in favor of plaintiff as against the 
assignee for creditors.—McGoodwin’s Assignee 
v. Finn, Ky., 140 S. W. 575. 

6. Attachment—Attaching Creditor.—In ab- 
sence of fraud, the rights of an attaching cred- 
itor can be no greater than those of the debtor 
in the property attached.—Franz y. Vincent, 
Iowa, 133 N. W. 121. 

7. Attorney and Client—Confidential Rela- 
tion—An assignment by a client to his at- 
torney is not to be sustained if undue advan- 
tage exists.—Brackett v. Seavey, 131 N. Y.,, 
Supp., 664. 

8. Stipulation by Client.—The parties to a 
judgment can stipulate for dismissal of an ap- 
peal therefrom without the aid of their coun- 
sel.—Humptulips Driving Co. v. Cross, Wash., 
118 Pac. 827. 

9. Bankruptey—Costs.—The fund realized 
from a sale of mortgaged property of a bank- 
rupt corporation free from tue lien of the mort- 
gage, by consent of a majority of the bond- 
holders secured, held properly chargeable with 
the reasonable costs and expenses incident to 
the sale and care of the property and the dis- 
bursement of the fund by the trustee.—In re 
Chambersburg Silk Mfg. Co., D. C., 190 Fed. 411. 

10. Lease as Assets.—A bankrupt’s inter- 
est in a lease of real property passed to the 
trustee as of the date of the adjudication as 
provided by Bankruptcy Act, sec. 70a.—-Crowe v. 
Bawmann, C. C., 190 Fed. 399. 

11. Practice.—Where an order of a Dis- 
trict Court in bankruptcy has been taken to 
the Circuit Court of Appeals for review by an 
appeal or petition to revise, an application for 
a stay to prevent action by a party pending 
the decision must be made to the court, and 
cannot be granted by a judge.—In re Ironclad 
Mfg. Co., C. C. A., 190 Fed. 320. 

12. Preference.—Payment of a bankrupt’s 
debt to a bank by a third person, instead of 
the bankrupt, held not material on the ques- 
tion whether such payment constituted a pre- 
ference.—Wickwire v. Webster City Savings 
Bank, Iowa, 133 N. W. 100. 

13. Provable Debt.—A note taken by 4@ 
wife for money loaned to her husband with 
which to pay a pressing matured obligation 
held properly allowed to her administrator 
against her husband's estate in bankruptcy.— 
In re Hill, D. C., 190 Fed. 390. 

14. Banks and Banking—Collections.—A col- 
lecting bank is liable for the negligence of its 
subagents, in the absence of an express or im: 
plied contract that it would not assume such 
liability.—California Nat. Bank of Sacramento 
v. Utah Nat. Bank of Salt Lake City, C. C. A, 
190 Fed. 318. 


15. Bigamy—Evidence.—In an action for big- 
amy, the record of a divorce obtained from de- 
fendant by a former spouse, prior to his mar 
riage to prosecutrix held admissible.—State Vv. 
McClelland, Iowa, 133 N. W. 111. 


16. Bills and Notes—lIllegal Consideration.— 
A note executed by defendant and her husband 
to induce plaintiff to release her husband from 
arrest in an action for conversion held not 
rendered unforceable against defendant by 
plaintiff afterward continuing the action upon 
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default upon the note.—Lauckner y. Heyss, 131 
N. Y. Supp. 677. 

17. Extension.—Where the parties to a 
note after its execution and delivery make a 
contract, based upon an independent considera- 
tion, extending the time for the payment of the 
note, no recovery thereon can be had before 
the expiration of such extended time.—Condon 
Nat. Bank v. Rogers, Or., 118 Pac. 846. 


18.——Holder.—Possession of commercial pa- 
per with indorsement makes a prima facie 
case of delivery by the indorser to the holder, 
and of ownership of the latter.—Linder Hard- 
ware Co. v. Pacific Sugar Corporation, Cal., 118 
Pac. 785. 

19.——Indorsement.—A depositor of a check 
under a definite agreement to consider it as 
eash becomes liable to the bank on his indorse- 
ment.—Downey vy. National Exch. Bank, Ind., 96 
N. E. 403. 

20. Pre-existing Debt.—In order for a 
pre-existing debt to constitute consideration 
for an indorsement of a note holder held re- 
quired to show that he has given up the origi- 
nal debt or the right to sue on it.—Rogowski v. 
Brill., 131 N. Y. Supp. 589. 

21, Variance.—There was a fatal variance 
where the petition alleged that the notes sued 
on were executed by defendant to plaintiff, 
while the proof showed that they were executed 
to another, who indorsed them in blank to 
plaintiff.—Childs v. Jackson, Tex., 140 S. W. 
511. 

22. Bonds—Burden of Proof.—On plea of 
non est factum in a suit on a bond, plaintiff 
has the burden of showing genuineness of the 
signature.—Shoemaker v. Shoemaker, Va., 72 S. 
E. 684. 

23. Boundaries — Monuments. — Where in 
ejectment the deeds called for natural and ar- 
tificial monuments, the court properly refused 
to charge that courses and distances must give 
way to calls for lines of adjoiners, and chargeu 
that they must give way to calls for marked 
lines and natural objects.—Hurley v. Charles, 
Va, 72 S E. 689. 

24. Carriers of Live Stock—Damages. —A 
carrier failing to furnish cars for the shipment 
of live stock pursuant to its agreement is liable 
for the damages proximately resulting there- 
from.—San Antonia & A. P. Ry. Co. v. Broad- 
Davis Cattle Co., Tex., 140 S. W. 514. 

25. Carriers of Passengers—Continuing Re- 
lation.— Passenger on street car injured while 
making transfer held a passenger, and entitled 
to the protection due a passenger.—Koran v. 
Metropolitan St. Ry. Co., Kan., 118 Pac. 875. 

26. Negligence.—A railway company’s li- 
ability for injury to a passenger who slipped 
upon car steps while alighting is not affected 
because the steps may have become slippery 
and muddy through a very recent rain.—St. 
Louis Southwestern Ry. Co., of Texas v. Gresh- 
am, Tex., 140 S. W. 483. 


27. Charities—Torts.—A charitable corpora- 
tion cannot escape liability for a tort against 
& stranger, because it holds its property in 
trust to be applied to purposes of charity.—Kel- 
logg v. Church Charity Foundation of Long 
Island, N. Y., 96 N. E. 406. 





28. Common Law—Maxims.—The common 
law maxim—interest reipublicae ut sit finis 
litium—is still in force.—Springfield Traction 
Co. v. Dent, Mo., 140 S. W. 606. 

29. Commerce—Franchise Tax.—Imposition 
of a franchise tax on the right of a railroad 
company to use the streets of a city held not 
objectionable, because the railroad company is 
engaged in interstate commerce.—People ex rel. 
Hudson & M. R. Co. v. State Board of Tax 
Com’rs, N. Y., 96 N. E. 435. 

30. License.—That a telephone company 
was engaged in interstate commerce did not 
confer on it the right to permanently occupy 
city streets without permission from the prop- 
er authority.—Sunset Telephone & Telegraph 
Co. v. City of Pasadena, Cal., 118 Pac. 796. 

31. Contracts—Breach.—A complaint for 
breach, of contract to buy corporate stock is 
insufficient, if it fails to show obligation on 
plaintiff’s part to sell.—Eustice v. Meytrott, 
Ark., 140 S. W. 590. 

32. Burden of Proof.—In assumpsit, it is 
incumbent on plaintiff to show by a prepon- 
derance of the evidence that there was a con- 
tract, express or implied in law, between plain- 
tiff and defendant.—Knowles v. Massey, Del., 
81 Atl. 470. 

33. Burden of Proof.—A buyer suing the 
seller for breach of contract must allege and 
prove performance or an excuse for nonper- 
formance.—lIola Portland Cement Co. v. Ull- 
mann, Mo., 140 S. W. 620. 

34. Construction.—The true meaning of 
any contract is to be ascertained from a con- 
sideration of all its provisions in their entire- 
ty, and not from a literal or technical con- 
struction of isolated or special clause.—Nave 
v. Powell, Ind., 96 N. E. 395. 

35. Discovery of Fraud.—A party induced 
to make a contract by the fraud of the other 
party thereto, may, on the discovery of the- 
fraud, rescind the contract, or he may affirm it 
and sue for the deceit.—Kennedy v. Bender, 
Tex., 140 S. W. 491. 

36. Mutual Promises.—While mutual prom- 
ises will sustain a contract, there can be no 
valid agreement, if there is no promise by one 
party as a consideration for the other’s prom- 
ise.—Eustice v. Meytrott, Ark., 140 S. W. 590. 

37. Surrounding Circumstances.—Subject- 
matter, situation of parties, and their purposes 
must be considered in determining intent of 
parties to contract.—Raleigh Lumber Co. v. Wil- 
liam A. Wilson & Son, W. Va., 72 S. E. 651. 

38. Corporations—Agency.—An obligation in- 
curred by one in his capacity as an_officer of @ 
corporation does not justify a judgment against 
him individually.—Blackall & Baldwin Co. v. 
Hill, 131 N. Y. Supp. 649. 


39. Assumption of Liabilities——A corpora- 
tion, which the joint owners of a business form, 
and to which they transfer the joint property 
in exchange for its stock, may. assume their 
liabilities by express or implied agreement.— 
Ziemer v. C. G. Bretting Mfg. Co., Wis., 133 N. 


“W. 139. 


40. Fraud.—Not only as to those who sign 
a syndicate agreement at solicitation of one 
thereby made syndicate manager, with power 
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to buy property, but as to one who signs it 
without solicitation, such manager is guilty of 
fraud, authorizing rescission, in not disclosing 
he was owner of part of the property he was 
authorized as agent to buy.—Heckscher v. Ed- 
enborn, N. Y., 96 N. E. 441. 

41. Criminal Law—Extradition.—A _ federal 
court, on an application for a warrant to re- 
move a prisoner to another district, will not 
consider mere technical objections to the indict- 
ment or objections to matters of form.—United 
States v. Lyman, D. C., 190 Fed. 414. 


42. Impeachment.—The rule that prosecu- 
tor cannot impeach the character of accused un- 
til the latter has adduced evidence to support 
it does not apply to evidence otherwise hav- 
ing a legitimate bearing on the issue of guilt 
or innocence.—State vy. Averill, Vt., 81 Atl. 461. 

43. Jeopardy.—Where proceedings result- 
ing in the conviction of accused are coram non 
judice and void, accused cannot be considered 
as having been put in jeopardy thereby.—Hill 
v. State, Ark., 140 S. W. 576. 

44. Resemblance.—Profert of a child in a 
prosecution for carnal knowledge of an insen- 
sible female is inadmissible to show resem- 
blance.—State v. Nathoo, Iowa, 133 N. W. 129. 

45. Suspending Sentence.—The common- 
law practice of suspending judgment in crim 
inal cases held not in force in Tennessee.— 
Spencer v. State, Tenn., 140 S. W. 597. 

46. Customs and Usages—Evidence.—In an 
action involving the interpretation of a con- 
tract, a custom or usage, consistent with its 
terms, held admissible in evidence.—Raleigh 
Lumber Co. v. William A, Wilson & Son, W. Va., 
72 S. E. 651. 

47. Deeds—Ambiguity.—The court in con- 
struing an ambiguous deed, will consider the 
contemporaneous construction which the par- 
ties placed on the instrument.—Yazoo & M. V. 
R. Co. v. Lakeview Traction Co., Miss., 56 So. 
393. 

48. Conflicting Clauses.—When the particu- 
lar and general description of a deed conflicts, 
effect should be given to the particular descrip- 
tion in ascertaining the intention of the par- 
ties—Huntley v. Houghton, Vt., 81 Atl. 452. 


49. Construction.—Doubtful provisions in 
a deed are construed most strongly against the 
grantor.—Yazoo & M. V. R. Co. v. Lakeview 
Traction Co., Miss., 56 So. 393. 

50. Recitals.—An act evidencing a remun- 
erative donation need not recite the value of 
the thing given, or of the services to be com- 
pensated.—Bowlus v. Whatley, La., 56 So. 423. 

51. Re-entry.—The right of a grantor or 
his heirs to re-enter, on breach of condition sub- 
sequent annexed to the grant, may be taken at 
any time short of that prescribed by the sta- 
tute of limitations —Yazoo & M. V. R. Co. v. 
Lakeview Traction Co., Miss., 56 So. 393. 

52. Depositions—Sufficiency of Notice.—Where 
the name of the witness vas stated in notice 
of a commission to take depositions, but not 
in the commission itself, held, that the com- 
mission was sufficient.—Jeffords v. Albemarle 
Waterworks, N. G 


53. Dower—Debts of Estate.—A debt incur- 


red by a man prior to his marriage and paid 
curing his lifetime cannot be considered in as- 





signing dower to his widow, and her right can. 
not be diminished thereby.—In re Tomlinson, 
Del., 81 Atl. 468. 


54. Eminent Domain—Measure of Damages, 
—Where farm lands condemned by a city for 
reservoir purposes were valuable as a reservoir 
site, not only to such city but to others, such 
availability may properly be considered in 
awarding damages for their taking.—In re Ash- 
okan Dam, C. C., 190 Fed 413. 

55. Equity—Mistake.—In order that equity 
shall relieve against a mistake, it must be es- 
tablished by the clearest evidence.—Wilkinson 
v. Dorsey, Va., 72 S. E. 676. 

56. Estoppel—Inurement.—An after-acquired 
title by a grantor, who conveys with coven- 
ants of special warranty and quiet enjoyment, 
inures to the benefit of his grantee.—Hurley vy. 
Charles, Va., 72 S. E. 689. 

57. Evidence—Admissions.—In an action by 
a landowner against a railroad company for in- 
juries, an original answer held admissible as 
an admission, though it passed out of the rec- 
ord by amendment.—Hendrich v. Kansas City 
Oo. & S. Ry. Co., Mo., 140 S. W. 613. 

58. Judicial Notes.—The Supreme Court 
will take judicial notice of the boundaries of 
a county.—State v. Board of Com’rs of Chou- 
teau County, Mont., 118 Pac. 804. 

59, Physical Fact.—A physical fact, exist- 
ent as a matter of common knowledge or es- 
tablished beyond reasonable controversy, can- 
not be overcome by testimony.—Samulski v. 
Menasha Paper Co., Wis., 133 N. W. 142. 

60. Presumption.—In the absence of a 
showing to the contrary, it will be presumed 
that the laws of a sister state are the same as 
those of the forum.—Biggie v. Chicago, B. & 
Q. R. Co., Mo., 140 S. W. 602. 


61. Executors and Administrators—Practice. 
—A claim for breach of testator’s contract to 
will all his estate to complainant should be 
prosecuted against his administrator, and not 
against his heirs or legatees.—Day v. Wash- 
burn, N. H., 81 Atl. 474. 

62. Factors—Set-Off and Counterclaim.—A 
customer, sued by cotton factors for advances, 
held entitled to set off damages caused by 
wrongful delays in selling according to instruc- 
tions.—E. H. Frost & Co. v. Powell, Ga., 72 S. 
E. 719. 

63. Fines—Voluntary Payments.—A fine, il- 
legally imposed, but voluntarily paid under 
mistake of law, is not recoverable.—Houlehan 
vy. Inhabitants of Kennebec County, Me., 81 Atl. 
449. 

64. Fixtures—Rights of Tenant.—A tenant’s 
right to remove fixtures continues, so long as 
he remains in possession of the premises by 
the landlord’s consent, even after the lease has 
expired.—Ferguson v. O’Brien, N. H., 81 Atl. 479. 

65. Forgery—Void Instrument.—A _ void in- 
strument, or an instrument whoSe terms are im- 
perfect and obscure, so as not to show legal 
efficacy without explanation, are not subject of 
forgery.—Green v. State, Tex., 140 S. W. 444. 

66. Frauds, Statute of—Parol Rescission.— 
A contract for the sale of land, though requir- 
ed to be in writing, may be rescinded by parol. 
—Warden v. Bennett, Ky., 140 S. W. 538. 
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67. Gifts—Delivery.—Manual delivery is es- 
sential to the validity of a gift, if the articles 
are present, and are capable of such delivery.— 
Patterson v. Greensboro Loan & Trust Co., N. 
Cc, 72 S. E. 629. 


68. Habeas Corpus—Discharge.—Where rela- 
tor was arrested on a complaint for a misde- 
meanor after limitations had run, he was en- 
titled to his discharge on habeas corpus.—Ex 
parte Hoard, Tex., 140 S. W. 449. 

69. Practice.—It was improper practice to 
sue out a second application for habeas corpus 
before the Court of Criminal Appeals without 
informing that court of a prior application be- 
fore the district court, upon the hearing of 
which relator was remanded.—Ex parte Hub- 
bard, Tex., 140 S. W 451. 


70. Highways—Injunction.—A number of 
residents and owners of land on a highway, 
who were similarly affected by a threatened 
discontinuance of the highway, could join in 
suing to restrain the discontinuance.—Porter v. 
Johnson, Tex., 140 S. W. 469. 


71. Husband and Wife—Estoppel.—A hus- 
band, uniting ‘with his wife in executing a deed 
of her life estate with general warranty, held 
not estopped from claiming his share in re- 


mainder as heir of his deceased daughter.—Mc- 
Donald v. Rothgeb, Va., 72 S. E. 


72. Joinder in Suit.—An action for injuries 
to a wife’s real estate is improperly brought 
in the name of the wife alone, but may be in 
the name of the husband alone or in their joint 
names.—Bishop v. Readsboro Chair Mfg. Co., 
Vt, 81 Atl. 454. 

73. Marital Rights.—A husband’s rights 
to the property of his wife being purely marital 
cannot be enforced for him against his will by 
his creditor.—In re Hill, D. C., 190 Fed. 390. 

74. Separate Estate.—A seller, seeking to 
charge the separate estate of a wife with goods 
purchased by her husband, has the burden of 
proving that the goods were purchased for the 
use of the wife’s estate.-—McGahey v. McGraw, 
Miss., 56 So. 397. 

75. Separate Maintenance.—In suit by a 
wife for separate maintenance or for alimony, 
court can, pending the suit, make allowance to 
wife for suit money, including attorney’s fees. 
—Kiddle v. Kiddle; Neb., 133 N. W. 181. 

76. Injunetion—Municipal Ordinance.—An in- 
junction will not be issued to restrain the en- 
actment of a city ordinance on the theory that, 
if enacted, it would be void.—Majestic Theatre 
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Right of Way.—An owner conveying 
land for a railroad right of way held entitled 
to sue to enjoin the company from erecting an 
inferior fence.—Cincinnati, B. & C. R. R. v. 
Wall, Ind., 96 N. E. 389. 

78. Insurance—Benefit Society—A member 
ofa mutual benefit society held chargeable with 
knowledge of the limitations on the powers of 
the agents of the society as prescribed in its 
by-laws.—Bixler v. Modern Woodmen of Amer- 
lea, Va., 72 S. E. 704. 

1.——False Representation.—An insurance 
‘company held not liable on death from a dis- 
fase which the insured had falsely represented 
that he had never had.—Hoffman v. Metropoli- 
fan Life Ins. Co., 131 N. Y. Supp. 588. 

80.——Place of Contract.—A life policy, mere- 
ly issued in New Jersey. but delivered and to 

performed in Kentucky, held not governed 
pd the law of New Jersey, to which it did not 
pet—-Prudential Life Ins. Co. of America v. 
8co’s Adm’r. Ky., 140 S. W. 566. 


7 §1——_Representation.—The knowledge or be- 
ef of an applicant for life insurance held not 





calling for facts concerning which the’ appli- 
cant was charged with knowledge.—Blenke v. 
Citizens Life Ins. Co., Ky., 140 S. W. 561. 

82. Judgment—Default.—A default judgment 
will not be set aside on the grounds of the in- 
excusable failure of defendant’s attorney to 
put in a defense, unless plaintiff caused the 
neglect of duty.—Stringer v. Robertson, Tex., 
140 S. W. 502. 

83. Nunc pro Tunc Order.—Omission by a 
clerk to record or enter a judgment of dismis- 
sal for want of prosecution can be corrected at 
a subsequent term by a nunc pro tune order.— 
State ex rel. Sheridan Pub. Co. v. Goodrich, 140 
S. W. 629. 

84. Perjury.—A judgment cannot be set 
aside in equity on the ground of false testi- 
mony given in a former action, unless the suc- 
cessful party deceived the other party by arti- 
fice or fraud, as to what the witness would 
testify to.—Springfield Traction Co. v. Dent, 
Mo., 140 S. W. 

85. Judicial Sales—Confirmation.—Confirma- 
tion of a judicial sale of land will not be re- 
fused on the ground that one interested was not 
a party to the proceeding, where that person 
voluntarily executes a deed to the purchaser. 
—Dodd v. Scott, Ky., 140 S. W. 528. . 

86. Unrecorded Deed.—An unrecorded deed 
from a judgment debtor is ineffective against 
the purchaser of the land at a judicial sale 
— ey judgment.—Hurley v. Charles, Va., 72 
. EB. 689. 


87. Landlord and Tenant—Partial Eviction. 
—To support a plea of partial eviction as a de- 
fense to an action for rent, held unnecessary 
that the lease contained a covenant of quiet 
enjoyment.—Wells v. Caro, 131 N. Y. Supp. 573. 

88. Libel and Slander—dActionable Per Se.— 
Where slanderous words are actionable per se, 
it is unnecessary to prove either the intent 
with which they were uttered or the way they 
were understood by the person hearing them. 
—Vanloon v. Vanloon, Mo., 140 S. W. 631. 


89. Malicious Prosecution—Probable Cause. 
—Acquittal, on trial on the merits or volun- 
tary dismissal by the prosecuting attorney, does 
not establish want of probable cause, which is 
established by the record only in case of the 
discharge by a committing magistrate on a 
preliminary examination.—Eckerle v. Higgins, 
Mo., 140 S. W. 616. 


90. Mandamus—Remedy.—Mandamus is not 
the proper method of trying collateral ques- 
tions which require a legal controversy for 
their settlement.—Cawthon v. State, Fla. 56 
So. 404. 


91. Master and Servant—Independent Con- 
tractor.—A railroad company held not liable 
for the acts ‘of an independent contractor in 
constructing a portion of its road.—Henderich 
v. Kansas City, O. & S. Ry. Co., Mo., 140 S. W. 
613. 


92. Ordinary Care.—A person deprived of 
the protection of his sense of hearing by the 
noise of his employment must take greater care 
to avoid injury than is otherwise necessary.— 
Indianapolis Traction & Terminai Co. v. Craw- 
ley, Ind., 96 N. E. 392. 


93. Procuring Discharge.—One making 
false and malicious statements to am employer 
as to the manner in which an employe per- 
forms his duties, resulting in the employe’s 
discharge, held guilty of actionable wrong.— 
Chambers v. Probst, Ky., 140 S. W. 572. 

94. Res Ipsa Loquitur.—The presumption 
of negligence. arising against a railroad by 
proof of injury caused by the running of a 
train does not arise in favor of an employe en- 
gaged in operating the train.—Kansas City 
Southern Ry. Co. v. Cook, Ark., 140 S. W. 579. 
95. Vice-Principal.—Order of foreman to 
experienced servant to perform an act incident- 
al to his employment held the direction of a 
superior servant, and not that of a vice-princi- 
pal.—Reid v. Northwestern Fuel Co., Minn., 133 
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96. Negligence—Uninclosed Lands.—An own- 
er of land need not keep his premises in a safe 
condition to avoid injury to animals roaming 
on uninclosed lands.—Peek v. Western Union 
Telegraph Co., Mo., 140 S. W. 638. 


97. Parties—Joint Promise.—Where a _ con- 
tract was joint and several, one of the promis- 
ors could be sued alone thereon.—Goff v. Ladd, 
Cal.. 118 Pac. 792. 


98. Partnership—Agency.—The fact that de- 
fendant railroad company owned the greater 
part of the stock of another company and the 
same person was president of both corporations 
did not of itself make them partners nor agents 
for each other.—Southern Pac. R. Co. v.’ W. T. 
Meadors & Co., Tex., 140 S. W. 427. 

99. Agency.—Each partner, being the 
agent of the firm, must be held during the ex- 
istence of the relation to the same account- 
ability as other trustees, in all matters affect- 
ing the common interest.—Edwards v. Johnson, 
Ss. C., 72 8. BE. 638. 

100. Payment—Mistake.—Overpayment, made 
by mistake on an amicable settlement of ac- 
count, may be recovered back.—Wood v. Spur- 
geon, Kan., 118 Pac. 869. 


101. Mistake of Law.—Money paid under 
mistake of law, with full knowledge of the 
facts, is not recoverable; unless the payment 
was induced by fraud or imposition, or undue 
influence, or was made under duress.—Houlehan 
v. Inhabitants of Kennebec County, Me., 81 Atl. 
449 

102. Post Offices—Scheme to Defraud.—In a 
prosecution for using the United States mails 
in furtherance of a scheme to defraud, evidence 
of the use of the mails in furtherance of simi- 
lar schemes by accused continuously from De- 
cember, 1904, down to the time of the trans- 
actions charged in the indictment, was admis- 
sible to show intent.—Colt v. United States, C. 
Cc. A., 190 Fed. 305. 


1038. Prinecival and Agent—Authority of 
Agent.—One dealing with the agent of another 
without ascertaining the scope and reach of the 
power delerated to him does so at his peril.— 
Porges v. United States Mortgage & Trust Co. 
N. Y.. 96 N. EB. 424. 

104. Undisclosed Principal.—The doctrine 
as to the liabilitv of an undisclosed principal 
does not apply to negotiable instruments ex- 
ecuted hv an undisclosed principal.—Cherring- 
ton v. Burchell, 131 N. Y. Supp. 631. 

105. Principal and Surety—Discharge of 
Surety.—A surety held not discharged by the 
ereditor’s failure to exercise diligence, by which 
it migeht have secured additional security from 
the principal debtor.—Berlin Nat. Bank v. Guay, 
81 Atl. 475. 

106. Railroads—Look and Listen.—Failure to 
look and listen before crossing track held not 
excused by mere diversion of attention or ab- 
sorption in thought.—White v. Minneapolis, St. 
P. & S&S S. M. Ry. Co., Wis., 1833 N. W. 148. 

107. Maintenance of Bridge.—The rule that 
a railroad may be _ required to maintain a 
bridge over street crossings held to extend to 
all cases where the public safety, convenience, 
er welfare requires it.—Chicago, M. & St. P. 
Ry. Co. v. City of Minneapolis, Minn., 133 N. 
W. 169. 

108. Release—Fraud and Mistake.—To im- 
peach a formal written release for fraud or 
mistake, the proof must be clear and convinc- 
ing beyond reasonable controversy.—Schweikert 
v. John R. Davis Lumber Co., Wis., 133 N. W. 
136. r 

109. Removal of Causes—Statutory Right.— 
The right of removal being a statutory right, 
an act of Congress prohibiting the removal of 
a cause cannot be’ unconstitutional.—Kansas 
City Southern Ry. Co. v. Cook, Ark., 140 Ss. W. 
vid. 

110. Sales—Burden of Proof.—It is a condi- 
tion precedent to recovery for a breach of con- 





tract of sale that the plaintiff allege and prove 
a compliance with the contract on his part op 
show excuse for non-performance.—McFarjaj 
Carriage Co. v. Connersville Wagon Co., Ing 
96 N. E. 400. 

111.——Conditional Sale.—A seller in a cond. 
tional sale contract held entitled, on the buyers 
failure to pay, to elect to retake the property 
or sue for the price.—Winton Motor Carri 
Co. v. Broadway Automobile Co., Wash., 1g 
Pac. 817. 

112. Conditional Sale——Where vendor up. 
der conditional sale contract retakes posses. 
sion, vendee held not entitled at law to recovye, 
partial payments made.—Pfeiffer v. Norman, ¥, 
D., 133 N. W. 97. 

113. Recoupment.—Profits of the seller, 
prevented by breach of a contract of sale, may 
be recouped in an action for purchase money— 
Raleigh Lumber Co. v. William A. Wilson & 
Son, W. Va., 72 S. E. 651. 

114. Rescission.—At common law, _ the 
remedy allowing the return of a _ warranted 
article and rescission of the contract did not 
exist except in cases of fraud, or by a special 
contract.—Nave v. Powell, Ind., 96 N. E. 395. 

115. Reservation of Title-——A_ seller, re 
taining title until payment of the price, may re- 
cover the amount unpaid, notwithstanding the 
destruction of the property without fault of the 
buyer.—Hollenberg Music Co. v. Barron, Ark, 
140 S. W. 582. 

116. Verbal Lien.—A verbal lien on person- 
alty is void as to subsequent purchasers in good 
faith.—MclIninch v. Evans, Neb., 133 N. W. 187. 

117. Specific Performance—Judicial Discre- 
tion.—The right to specific performance of a 
contract held a matter of sound judicial dis- 
cretion controlled by established principles of 
equity.—Cincinnati, B. & C. R. R. v. Wall, Ind, 
96 N. E. 389. 

lis. ‘Taxation—Discrimination.—In the ex- 
erease OL tue laxing puwer by tne United States 
so long as Congress follows the particular con- 
Slituliuonai pruvislons relating to the Jevying 
of taxes, tnere are no limitations upon iw 
right to discriminate in selecting the subjects 
ot taxation.—United States v. Billings, Cu 
190 Fed. 359. 

119. Telegraphs <nd Telephones—Action— 
A customer of a telephone company wrongful 
ly discontinuing telepnone service held entitled 
to sue in tort and recover for the damages sus- 
tained.—_Carmichael v. Bell Telephone Co, \ 
Cc, 118 S&S E. 619. : 

120. Trover and Conversion—Bank Checks. 
—Where an agent, not authorized to do what 
he did, indorses in his principal’s name and 
then in his own, a check payable to the prim 
cipal, and deposits it to his own account in 
bank, the bank, which places the amount there 
of to his credit, and collects the check of the 
bank on which it is drawn, is liable to the 
principal for conversion.—Porges v. United 
States Mortgage & Trust Co. N. Y., 86 NB 
424. 

121. - Usury—aAttorney Fee.—Provision i 
note that maker will pay attorney’s fee is sult 
be instituted thereon held not to render the in 
strument usurious.—National * Bank of North 
Bend v. Thompson, Neb., 133 N. W. 199. 

122. Waters and Water Courses—Surface 
Water.—Whenever surface water flows in one 
continuous, well-marked channel, it becomes ® 
water course, if this regularly recurs each se 
son.—Borman v. Blackmon, Or., 118 Pac. 848 

123. Wills—Construction.—A bequest to te& 
tator’s daughter and “her children forever’ 
held to vest the fee in the daughter.—Navillé 
v. American Mach. Co., Ky., 140 S. W. 55%. 


124. Promise to Devise—A written col 
sent by the husband to the devise by the wife 
of her real property does not require a consi 
eration.—Erickson vy. Robertson, Minn., 133 
W. 164. 
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The work treats of the validity of all sales 
under execution, attachment or other judicial 


process. ° 


ONE VOLUME, 341 PAGES, 
BOUND IN LAW SHEEP, 


PRICE $4.00, DELIVERED. 


Central Law Journal Co. 


420 MARKET ST. 
ST: LOUIS, MO. 





LEGAL DIRECTORY 





CALIFORNIA. 
Long Beach . . Thos. A. Sherwood 
ILLINOIS. 
Peoria ‘ ‘ Henry C Fuller 
IOWA. 
Webster City a ‘ Wesley Martin 
MASSACHUSETTS. 
Boston (28 School St.) J. W. Pickering 
MISSOURI. 
Liberty P " ‘ D. C. Allen 
TEXAS. 
Fort Worth ° John L. Poulte: 


American Natl. Bank Bldg. Civil and Commer- 
cial Practice. 








For Sale. 


225 Volumes III. Supreme 
Court Reports—1 to 225, 
at $1.25 per volume. 


Apply at this office. 














You Need This! 


Gregory’s 
Common Law 
Declarations 


bv 





HON. GEORGE C. GREGORY. 


What pleading gives you the most trouble? 

Your declaration, of course: 

How often attorneys have been thrown out of 
court or limited in their recovery by unfortun- 
ate errors in the petition? 

This book will save you these mistakes! 

Over 109 complete forms, covering every vari- 
ety of- action and dealing with commencement 
and parties, statement of cause and prayer for 
relief. 

Every form supported by authority! 

You cannot afford to be without it—it will 
pay for itself every week many times over. 


PRICE, $3.00; DELIVERED FREE. 


Central Law Journal Company 


420 Market Street St. Louis, Mo. 





A TREATISE ON 


American Advocacy 


i Iy— 
ALEXANDER H. ROBBINS, 
Editor of the Central Law Journal. 


The object of the advocate is to reach the 
highest eminence of his profession. The quali- 
ties that go to make up his success cannot be 
learned from ordinary law text books; they 
come to him who flirts with human nature, who 
communes with the great exemplars of the le- 
gal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this vol- 
ume. 

The work treats in part of: 

Preparation for Trial. 
Opening Plaintiff’s Case. 
Opening Defendant’s Case. 
Examination in Chief. 
Cross-Examination. 
Re-Examination. 
Summing Up Defendant’s Case. 
The Reply. 
Conduct of Criminal Prosecution. 
Conduct of a Defense in a Criminal Trial. 

Classes of Witnesses. 

Tact and Tactics. 

Briefs, Arguments and Methods of Speaking. 
Legal Ethics. 
Compensation and Advertising. 

American Advocacy is In one volume 8vo., con- 
tains 311 pages. Price, bound in Cloth, 
$2.00, or in Law Sheep, $2.50. Sent pre- 
paid on receipt of amount. 
Published and for sale by 


CENTRAL LAW JOURNAL C@., 


420 Market Street, ST. LOUIS 
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ELLIOTT’S 
The Work of the Advocate 


New Edition—Revised by the Authors 
BYRON K. ELLIOTT and WILLIAM F. ELLIOTT 





A practical treatise containing suggestions for preparation and trial of 
causes, including a system of rules for the examination of witnesses 





The Work of the Advocate has a delightful literasy style. It is entertaining as a novel; in- 
deed, after reading a few pages one instinctively reads on, not wishing to lay the book 
aside until it is finished. é 
Especially Serviceable to the Advocate in the Actual Work Which He Must Do 
Part One—The Work Out of Court Part Two—The Work in Court 


Some Comments Made When the First Printing Was Published 

JUDGE THOMAS M. COOLEY 

“*Replete with learning and with valuable suggestions. Such a book, when I began 
my practice, would have been a convenience as well as a safe guide.’’ 
CENTRAL LAW JOURNAL 

**A large amount of useful, practical information.”’ 
FROM THE GREEN BAG 
‘ **A really valuable addition to our legal literature.”’ 
ALBANY LAW JOURNAL 

“*Not merely a book of ethical or general advice, but a book of trial practice suited 
to the needs of the busy lawyer.”’ 
THE LAW LIBRARIAN 

“*We know of no book that so elaborately discusses human nature as seen in a court 
room. It is practical and logical, it will prove of inestimable service to the junior bar, and 
must be of much interest, if not of actual help, to the older practitioner.”’ 

One Volume, 600 Pages, Cloth Binding, Gilt Top, $4,00, Delivered 
Flexible Morocco, $5.00, Delivered 





OTHER IMPORTANT WORKS BY THE SAME AUTHORS 
Elliott on Roads and Streets, Two Volumes, Buckram, $13.00. The standard treatise on the Law of 
Roads and Streets. Complete and Up-to-Date. 
Elliott on Evidence, Four Volumes, Buckram, $24.00. The best work for practical use—not merely a 
reference work, but a working tool for actual work in court and office. 
Elliott on Railroads, Five Volumes, Buckram, $27.00. A complete treatise on the Law of Railroads, 
steam and electric, including the growing subject of Interurban Railroads. 





The Most Useful Tool for the Active Lawyer is the Standard Text Book, Written by a Master of the 
subject. These Authors are Masters of the Subjects They Treat. 





These Books are Published and For Sale by 


THE BOBBS-MERRILL COMPANY, INDIANAPOLIS, USA 























